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314"1 cl q5df -qcf \l fa cl I cft cBT ~ -qcf W

Name & Address of the Appellant & Respondent

Mis. Vinayak TMT Bars Pvt. Ltd.

al{ anfq gr rah an2gr arias rra aar ? it asz-an?g a uf zqenfeff Rt aa; + FE
3rf@erat at a7ft zu garur sraa gr a aa &I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way :

'l,ffi'f mcoN c!TT TRT&TUT~
Revision application to Government of India :

(1) 4tu Una gca 3rf@,fz, 1994 ct'r tTm 3fffr@l aarg ng mmai # aRq@a er cj5]"
u-arr # rem ug # sinfa gntrur am4aa 'ar fra, ad mcoN, fclm ~. ~ fcrwr. m2ft
-i:fRirc;r, u\'rcA cfi"q raa, via mf, {Rach : 110001 cJ5l" ct'r '1l"Rl ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid:

(ii) afe ma l if # 1=!flIB if Ga hat zf arum fat aver a rr alara a m fclffitrvem aw quern #a "R m@ ~ ,wt B, m fa0Rt quern at qvgtare c16 fc\ffit ~ B m
fc\ffit~ B ID l=lIB 6l ufaurhr g& st 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(m) 'l,ffi'f a ate fa# rg n 7?z Puff re i:r;r m l=lIB m fcrfrri:TTur B~~~-·l=lIB i:r;r

5naya # Rea citma a ate fhv@ rz a 72eBuffa&

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(<T) ~ ~ cITT :!1ffiR fcpq' ftr;:rr 'l,ffi'f ars (la a [zr nil) frn:mr fcpm <mT l=lIB ID I

(c) In case of goods exported outside India
payment of duty.

without



.. 2 ....
'cl" 3TTd17 '3tlllG.-J cB1" '3t41G.-J ~ cfi :fTT1M cfi ~ \fJ1" ~~ l=fRr cB1" ~ -g 3ffi
~ ~ \fJ1" ~ 'cl"RT ~ frn:rl cfi ~a1Rlcb ~, 3Nlc1 cfi IDxT -cnftc=r cf!"~ ~ m
~ -q fcml~ (.=r.2) 1.998 cITTT 109 IDxT~~ ~ "ITT I
(d) Cr~dit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3clll<Fl ~ (~) P'llll-llcJe1\ 2001 cfi A"lfli 9 cfi :3WIB FclP!Fcftc ™~
~-8 if ~ ~ "#, ~ 3l$r cfi mfr ~ ~ ~ ~ cfA "l-{Rf cfi 'lfrm ~-~ "Qcr
~ ~ c#r ~-~ ~ a en Ura 3mar f@at un alRu Gr# er g1al z cBT
~-LclJ~ft~ cf>· :3WIB tITTT 35-~ "# frr~ -c:ifl" er; :f@A #a # vrr €1I-- arc at mfr
ft gt#t afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@Ga am4at # mrr uif vicar« zm ya Garg qt ua a it at qt 2oo/- 0
ffi :f@A c#f ~ 3Tix "Gi"ITT~~~~~~"ITT "ITT 1000/- c#f ffi :f@A c#f
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zyca, at sqzyc vi auras 3rat4tu mzarf@raw ,fa 3r4la:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ala qrzca 3rf@1fz, 1944 c#f tTRf 35- uom/35-~ cfi :3W@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar eris iaf@er ft mm r zrc, aha sqlzyc vi ala
3~~ cB1" fctffl' 41facn1 ~~ .=r. 3. 3ITT. #. g, +{ fc#l al vi

0
(&) '3cfd fc;ifutct 4R-m c( 2 (1) cn "# ~ ~ er;mat 3rfta, ar4tat #r # tfr:rr
zyca, a4ta Gara zyca vi hara 3r4#tr znznf@ran (fre) at ufa 2fa f)fen,
3li5'-lc(lcillc( it 3i1-20, qea Raza #rlrg, aft +r, 3]5l-{c(lcillc(-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu saga zgea (r4ta) Ru1a6it, 2001 c#r tITTT s er; :3WIB rn ~--~-3 it frr'elfft=r
fag rga 3r9at4 +nznf@ravwi #t n{ 3r#la fag 3r@la fay ·Ty r?gr c#r ar uRut fea
"Gi"ITT ~~ c#r 'l-!TTT, 6lJNr c#r 'l=fiiT 3TR "C"l11TllT TI if 6T 5 Garg zal Ra a % crITT
~ 1ooo /- ffi ~ 6Tlfi I "Gi"ITT ~~ c#r l=JTIT, 6llNr c#r 'l=fiiT 3TR "C"l11TllT 11m ~
T; 5 GIT ZIT 50 G7lg dq m m ~ 5000 / - ffi ~ 5l1fr r "G-l"ITT ~ ~ c#r 'l=fiiT.
&!TM c#r 'l=fiiT 3TR "C"l11TllT ·TIT GfnT T; 5o lg IT Uua vnar & asi nu 1oooo / - ffi
~ 5l1fr I c#r ffi '<i6lllcB xftl«-1-< cfi Ta a4ha aa rs # xr>cr it ~1:1" c#r ~ I <l"6
rue en fa#l 1RR fl t4Gi Plcn ~ er; ~ c#r mm cBT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, i3,s_.:,~r-1~Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac.@.@0and'above 50 Lac
respectively in the form of crossed bank draft In favour of Asstt.~;__9,Jst\tjJ~{i:l,tr of any

' ~ IL,,' }<' '.3;,
O. f!:0'J l<> ,e < ,IG.° -,- l

...,..c w-.~• • "3 /.::,

¥'. ?4-, ,-,. _.,.,Ec,:..eJ,O

zmza

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Triqunal is situated

' ug$5%° .%,%
(3) -rr~ ~~~~~~<ITT~ -g)m t m~~·~ * ~m <ITT "TmR~
<fiT x=r fcixrr ulffi ~ ~ -er~ * Ncr ~ ,fi fcn fum ~ ffl x=r ffl * ~ -ii~ ~
~<ffl" ~ 3N@ m~ "flWR <ffl" gn 34aa fhu urar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is' filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·11I1q zycen 3rf@fa 1g7o zan igtf@era cBT~-1 a siafa ffRa fag 31gar
5a 3maa u Gr?gr qenfnf fvfzu if@art a 3mar ta #l ga If u
F.6.5so ha an nnlu zycan Reanitaf;
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga ail iaf@a m7ii at fir a a fuii at sit ft zm 3naffa fszu \J[@1 t
\Jll" ft zyca, ta qrzyc vi hara aft#ta urnf@raw (arufRqf@) frn:r:r, 19s2 if
ffea et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) M erea, hc4tr3rz ereas vi hara 3r41hr uf@rawr (ail#a) am 3rcfh;rr c); ;rrnm ~
±ctr3era era 3@fr#, &&gy #r arr 39w a 3iail f@=rzr(in-2) 3ff@0fGzr er¥(2&w fr

.:,

icnT 29) fcaia: €.e.2cg itRf@fr3#@f1, 8&& Rrrr3 a 3iraf +hara at ftrRt
nr{&, arr fefaa #st ne qa-fersirar3farf ?k, asrffaznra aiafa samr#r st arc
3rt?a erfrarails wv a a@eras#rt
3ctr 3era graviparaa3iaafin@av erafr=snf@i.:, .:,

(i) mu 11 g)- c);~~~

(ii) dz a t tanr fr
(iii) cl sa fRunraf # fern 6 a 3iaai er as#

»3ratarf zrz f#zurh ,au# Ra#hr (i.2) 3f@0Gr, 2014 # 3wara fa# ar4h#tr qf@art a
( scaraarn4tr 7rarer 3rff vi arf atrca&tztt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .~~rt'~ 3T'tfrn"~t"~a;~ \l'Fcli' 3tmIT\W<=!i'mc\US Rta,Ra ~ma:rrar~-anr\W<=li'
c); to% :ITTraTar tR' ail szi#a aw fcl a ,Ra ~ OGf c\US c); to¾ :ITTraTar tR' cf;'r~~~ I

3 2

penalty, where penalty alone is in dispute."

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
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ORDER-IN-APPEAL

This appeal has been filed by Mis Vinayak TMT BarsPvt Ltd, SureyNo.25/1,
. , .

25/2 & 24/p, Barotna Mausamput, Bayad Road, Post Sampa, Taluka-Dehgam, Dist

Gandhinagar, Gujarat (for brevity-"the appellant") against order-in-original

No.01/D/GNR/APB/2015-16 dated 22.12.2015 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner of Central Excise, Gandhinagar Division

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case is that on the basis of CERA Audit objection, a

show cause notice dated 23.02.2015 was issued to the appellant for the issue relating to

(i) Capital goods viz. Gasfire manufactured and captively consumed within the factory

production by the appellant have been removed at the value of Rs.17,97,142/- without

payment of central excise duty. on the transaction value of the said goods; and (ii) the

appellant had taken service tax credit of Rs.42,617/- on foreign tours of 16 company

persons by Thomas Cook India Ltd at Prag (Chec-Republic) ,which was not relevant to

the activities relating to manufacture/business. The appellant has paid the duty

amounting to Rs.1,85,105/- with interest, involved in clearance of the said capital goods

on 22.05.2014. The said show cause notice was adjudicated vicle the impugned order by

confirming the duty a mounting to Rs.1,85,105/- with interest and ordered to recover
·.

0

amounting to Rs.42,617/- towards service tax credit wrongly taken with interest. Vid. t .

the impugned order, equal penalty for duty demanded and service tax taken wrongly was

also imposed.

3. Being aggrieved, the appellant has filed the present appeal on the groundsthat:

0

..
• The service tax paid on travel agent bill cannot be denied on the $round of having

no relation with manufacture/business; that the expenditure incurred are revenue

expenditure relating to final products included in assessable value and such it has

been covered for eligibility of credit.

• No malafide intention and suppression of facts involved in the instant case as the

goods in question manufactured and cleared are reflected in records; that all the

facts was within the knowledge of the department and under these circumstances,

the show cause notice issued was bar by limitation and extended period cannot be

applicable in the case.

• The appellant has cited various case laws in support of their above1,g~jWfS~s>- .
t ,_/_f:,L•(..r,• {;;1,f}~~~,:-.',\..£ tr;s ;%ie:- -o!

• 4As 2?j·"e Ce: ;
\ ", coo s

• 4 -}
" u5.o3crag&g9

0 The adjudicating authority has agreed that the duty calculation taken CERA audit

on in respect of capital goods cleared was not legal as pointed by the appellant;

that the appellant himself willingly and voluntarily paid duty with interest on

transaction value and inform the authority as per Section 1 lA(l) of CEA before

issue of show cause notice and in that case no show cause notice is required to be

issued as per Section 11A(2) of CEA.
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4. A personal hearing in the matter was held on 20.12.2016. Shri D.U.Chauhan,

Consultant appeared before me on behalf of the appellant: He reiterated the grounds of •

appeal and stated that the appellant is contesting. demand of duty on travel and tours and

penalty on capital goods viz. Gasfire removed. The Ld. Consultant submitted additional

submissions.

5. I have gone through the facts of the case and submissions made by the appellant

in the appeal memorandum as well as at the time of personal hearing. The issue to be

decided in the matter is (i) whether duty is applicable while clearing the capital goods viz

Gasfire, which was manufactured and used captively by the appellant; and (ii) whether

the input service credit taken on foreign tours conducted by 16 persons of the appellant is

admissible or otherwise.

6. As regards (i) above, I observe that the appellant had paid duty amounting to

Rs.1,85.105/- with interest willingly and voluntarily by accepting the duty liability on

clearance of capital goods in question and only disputed the issue regarding imposition of

penalty under Section 11 AC of the Central Excise Act, 1944. The appellant has

contended that since they had paid the duty with interest before issuance of show cause

notice, issuance of show cause notice is unwarranted as per the provisions of Section

11A(2) of CEA. The section ibid stipulates that the department shall not serve any show

cause notice to a person who has paid the duty under clause (b) of sub-section (1) of

Section 1 1A at his own ascertainment or ascertained by the CentralExcise Officer and

informed the authority of such payment. In this case, it is a fact that the appellant has

paid the duty with interest on ascertained by the audit officers. I observe that the

appellant had cleared the capital goods without payment of duty in the month of

December 2011 and paid the duty in question with interest in the month of May 2014.

The clearance of such goods came to the notice of-the authority only at the time of audit

of the records of the appellant. The appellant never bothered to inform the duty liability

on such clearance to the authority till it was noticed. The argument of the appellant that

such clearances are reflected in the records and it is within the knowledge of the

department is without any foundation and not justifiable without any backup. In the

circumstances, sub-section (4) of Section 11 A of CEA attracts in the matter; that where
t

any duty of excise has not been levied or paid or has been short paid by reason of any

willful mis-statement or suppression facts, extended period of five years for issuing show

cause notice can be applicable and a penalty equivalent to the duty specified is

imposable. In the circumstances, I observe that the adjudicating authority has rightly .

imposed the penalty under Section 11 AC of CEA. The appellant has relied on various

case laws in support their argument referred to above. I observe that the citations cited by

the appellant is irrelevant to the instant case; that in the instant the appellant knew about

the duty liability on clearance of goods in question and deliberately avoid the payment of

such duty. In view of above, I do not find any merit in the argument of the appellant and I
uphold the impugned order in this regard.
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7. As regard the issue mentioned at (ii), I observe that the appellant had taken input

service credit amounting to Rs.42,617/- under the category of tours and travels. The said

credit was taken by the appellant against foreign tours of 16 passengers by Thomas Cook

India Ltd at Prag (Chee-Republic). It is the contention of the appellant that the tour in

question was organized for expansion of business of manufacture of final product in

abroad.

8. "Input service" means any service, 

(i) used by aprovider oftaxable serviceforproviding an output service; or

(ii) used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products 'upto the place of
removal,and includes services used in relation to modernisation, renovation or repairs of
afactory, premises ofprovider ofoutput service or an office relating to suchfactory or
premises, advertisement or sales promotion, market research, storage upto the place of
removal, procurement of inputs, accounting, auditing, financing, recruitment and quality
control, coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legal services, inward transportation of inputs or capital
goods and outward transportation upto the place ofremoval;

9. From the above definition of"input service", the meaning to be culled out is that

any service to be qualified for input service, should have been used by a manufacturer

directly or indirectly for manufacturing final products in or in relation to the

manufacture of final product or even in the clearance of final product upto the place of

removal. In the instant appeal, I observe that the appellant has taken credit of input

services on tours and travels performed by 16 persons of the appellant, by Thomas

Cook India Ltd at Prag (Chee-Republic). The 'input service' has been defined to mean

any service used by the manufacturer, whether directly or indirectly and also includes,

inter alia, services used in relation to inward transportation of inputs or export of goods

and outward transportation up to the place of removal.

10. The appellant has contended that the tour undertaken by the company persons

were in connection with business activities and the service tax paid on travel agent bill

cannot be denied on the ground of having no relation with manufacture/business. The

appellant has also relied on various case laws during the course of personal hearing in

support oftheir argument that air travel agent is input service by air by designated person

with sale agent for sale promotion. I observe that the issue regarding air travel performed

for the purpose of company business is no more res integra and settled by various

decisions viz. the Hon'ble CESTAT, Principal Bench, New Delhi in case of Goodluck

Steel Tubes Ltd VIs C.C.E, Noida reported at 2013(32)S.T.R. 123 (Tri.-Del.) etc. The

adjudicating authority observed that the appellant has not made any business activity of

export or import from Chee-Republic; that they have not produced any

evidence/documents to prove that the said tour was organized for business purpose. I do

not find any merit to interfere the observation made by the adjudicating~i~~- In this

case, tour was carried out by 16 passengers of company persons~~~~

purpose of busmess act1v1ty, no need to take a tour of group of pers0p~/~ii~d ~:fo_e\

~

2: ~i..:.-,;-:) ) :, -~h
"A =3l'F, .,l
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company. If the tour activity is actually for the purpose business, nycessary supporting

documents to that effect should have produced by the appellant. In the instant case, the

appellant have neither submitted such documents before the adjudicating authority nor

before the appellate authority. In the circumstances, the argument of the appellant is not

acceptable and the citations relied by them is not applicable to the present issue.

Therefore, I uphold the impugned order and the appellant is liable to pay the amount of

Rs.42, 167/- with interest towards the credit wrongly taken. Looking into the apt of the

case, I also find no reason to interfere the penalty imposed in this regard.

11. In view ofabove discussion, I reject the appeal filed by the appellm1t. Jt4"1c>1cf>t=l1

rta #s as 3r4ita feqzrl 35uhah fanGar 1 The appeal filed by the

0

appellant stand disposed ofin above terms.

Attested

)z(Mohanan V.V
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

Mis Vinayak TMTBars Pvt Ltd,
SurveyNo.25/1, 25/2 & 24/p, Barotna Mausamput, B
ayad Road, Post Sampa, Taluka-Dehgam,
Dist- Gandhinagar, Gujarat

sos2
(3#TT 9I)

3gm (3r4er -I)
Date: 2M/12/2016

0 Copy to:
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
%. Jhe Assistant Commissioner, Central Excise, Gandhinagar Division.
27 Guard file. .
6. P.A.
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